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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 88-63
PETI TI ONER A.C. No. 32-00491-03506
V. Fal kirk M ne

FALKI RK M NI NG COVPANY
RESPONDENT

DECI SI ON
Before: Judge Cett

This case is before ne upon petition for civil penalty filed
by the Secretary of Labor pursuant to Section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et
seq., the "Act", charging the Falkirk M ning Conpany (Falkirk)
with 1 violation of the regulatory standard at 30 CF. R O
50.20(a) for the failure to report an all eged occupation injury
to the Federal M ne Safety and Heal th Adm nistration (MsSHA)

On April 16, 1987, MSHA inspector Iszler issued Citation No.
2831514 to Falkirk at its mine in Underwood, North Dakota. The
citation charges that Falkirk failed to report an occupati ona
injury of one its enployees, Ronald S. Wisenberger, in violation
of 30 C.F.R [ 50.20(a).

The citation charges as foll ows:

Records indicate this mne did not report to MSHA an
occupational injury on form7000-1. M. Ronald

Wei senberger received a job related back injury on
6/ 16/ 86, saw a chiropractor on the 17th but did not
return to work on the 18th. He took vacation tine on 6/
18, 19, 20, 23, 24 and returned to work on the 25th.
M. Doug Herper with MSHA Educati on and Trai ni ng
perform ng the audit has indicated a violation of
Section 50.20(a) exists. It is suggested form 7000-1
for this incident be conpleted and mailed to MSHA as
required.

The violation was term nated by Falkirk reporting the
al | eged occupational injury on Form 7000-1 which it mailed to
MSHA "under protest”.
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Pursuant to agreenment of the parties the case was submitted on a
stipulation of facts and briefs. The parties filed the follow ng
stipulation of facts:

The parties, by and through their undersigned counsel, do
hereby stipulate to the following as relevant facts that may be
accepted as being true and verified:

STl PULATI ON OF FACTS

1. Ronald S. Wisenberger ("Wisenberger") is enployed
by the Falkirk Mning Conpany at its Falkirk Mne in
Underwood, North Dakota as a Utility Person and has
held this position since January 2, 1980.

2. On June 16, 1986, at approximately 7:22 a.m,

Wei senberger strained his | ower back while helping to
install a one-ton overhead crane on the ceiling of a
buil ding at the Fal kirk M ne.

3. Weisenberger conpleted his shift, which ended at
8:00 a.m

4, After conpleting his shift, Wisenberger went hone
and slept until about 6:00 p.m Wen he got up, his
back was stiff; so, he went to see a chiropractor, Dr.
Lester, who is located in Bi smarck.

5. The procedure perforned by Dr. Lester did not help
Wei senberger's back. In fact, the procedure made his
back sorer than it was before. As a consequence,

Wi senberger went to see a nedical doctor, Dr. Johnson
at the Quain and Ranstad Clinic in Underwood, North
Dakota. Dr. Johnson said Wi senberger had pulled a
muscle in his |lower back and prescribed a pain reliever
and nuscle relaxants but did not place any restrictions
on Weisenberger's ability to work

6. Before Weisenberger saw Dr. Lester, he could have
wor ked on June 17 and 18, 1986 and performed his normal
job duties. After Weisenberger saw Dr. Lester, he m ght
not have been able to performall of his normal job
duties on those days.

7. Prior to June 16, 1986, Wi senberger schedul ed
vacation on June 19 through 24, 1986.
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8. On June 16, 1986, Weisenberger asked and was given
perm ssion to take June 17 and 18, 1986, as vacation days,
because his sister, who lives in Portland, Oregon, was
comng to town, and because he wanted to attend the jubilee
festival in Tuttle, North Dakot a.

9. Attached hereto as Exhibit 1 and nmade a part hereof
is a true and correct copy of the instructions for the
M ne Accident, Injury and Illness Report -- MSHA Form
7000-1 which are still in use.

10. Prior to Decenber, 1986 neither the Federal M ne
Safety and Heal th Admi nistration nor the Federal M ne
Enf orcenent and Safety Admi nistration published any
docunent which interpreted "nedical treatnent” as used
30 CFR Part 50 to include chiropractic.

11. Attached hereto as Exhibit 2 and made a part hereof
is a copy of Citation No. 2831514 which was issued by
MSHA to the Fal kirk M ning Conmpany on April 16, 1987.

12. Attached hereto as Exhibit 3 and nade a part hereof
is a true and correct copy of the Conference Wrksheet
prepared by J.W Ferguson of MSHA in connection with
the incident in controversy.

DI SCUSSI ON

30 CF.R [0O50.20(a) requires that an operator report an
occupational injury to MSHA within (10) working days after the
occupational injury occurs. The regul ations specifies that the
operator is to use MSHA's Form 7000-1 in maki ng such reports.

"QCccupational Injuries" is defined in 30 CF.R [0 50.20(a)
as follows:

. any injury to a miner which occurs at a mne for
whi ch nmedical treatnment is administered, or which
results in death or |oss of consciousness, inability to
performall job duties on any day after an injury,
tenporary assignnent to other job duties, or
transferred to another job

In this this case it is undisputed that Fal kirk's enpl oyee
on June 16, 1986 strained his | ower back while helping to instal
a one-ton over head crane on the ceiling of a nmine building
approximately 30 minutes before he conpleted his mdnight shift.
He went home slept all day until he awoke with a stiff back. His
stiff back was sore and painful so he went to see a chiropractor
for treatnent that would give himrelief. Wien the chiropractor's
treatment did not give himthe relief he needed
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(actually made his back sorer) he went to see a medical doctor
Dr. Johnson, at the Quain and Ranstad Clinic in Underwood, North
Dakota. Dr. Johnson di agnosed his back condition as a pulled
muscle in his | ower back and adm ni stered nedi cal treatnent
consisting of a prescribed pain reliever and nuscle rel axants.

The nost reasonable inference to be drawn fromthe
stipulated facts is that the injured enpl oyee sustained injuries
of his | ower back consisting of a pulled nmuscle. After sleeping
all day his injured back was so stiff and sore he went to see a
chiropractor to obtain relief and when the chiropractor's
treatnment did not produce the desired relief he was still in need
of treatnment that would give his back relief. He obtained
treatment from the nmedical doctor because his need for treatnent
of the condition that resulted fromthe original injury as wel
as any relief that may have been desirable fromthe increased
pai n caused by the chiropractor's treatnent.

| amtherefore satisfied fromthe evidence presented and the
reasonabl e i nferences to be drawn fromthe established facts that
we have in this case a m ner who sustained an on the job injury
at a mine for which nedical treatnment was adm nistered. The
injury was not reported within the required tinme. Consequently I
find there was a violation of 30 CF. R 0O 50.20(a) as alleged in
Citation No. 2831514.

VWhen the parties file their stipulated facts they attached
as part of the record three exhibits. Exhibit 1 which is
di scussed in stipulation No. 9, is a copy of the form and
i nstructions for the Mne Accident, Injury and IlIl ness
Report--MSHA Form 7000-1. This formwas in use at the time of M.
Wei senberger’'s June 16, 1986 back strain. Exhibit 2 is a copy of
Citation No. 2831514 which is the citation in question and
Exhibit 3 which is a copy of the conference worksheet prepared by
J.W Ferguson of MSHA in connection with the incident and
citation in controversy.

Wth respect to Exhibit 3 the Solicitor in his brief points
out that the belief or opinions of investigators and supervisors
hel d, at various points in time, on the subject of whether the
violation did or did not exist, are not relevant nor are they
reasonably calculated to | ead to admi ssi ble evidence under Rul e
2060 of the Federal Rules of Civil Procedure.

Thi s principal has been enunciated by the Courts in a nunber
of decisions. For exanmple, in United States v. AT&T, 524 F. Supp
1381 (D.C. 1981), the defendants wi shed to buttress the
proposition that they acted reasonably, in light of FCC decisions
and policies, by eliciting the testinmony of the Comm ssioners.
The Court denied themthe opportunity, stating:
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"Extrinsic evidence as to how and why the FCC reached its
deci sions and what it intended thereby - either by Com
m ssioner's speaking in their individual capacities or by
enpl oyees of the FCC - are irrelevant to the question
whet her defendants' conpliance was reasonable.”
ID. at 1387 (enphasis added).

The Court noted that "[i]t is likewise clear that inquiry
into such matters would not yield rel evant evidence," and that
"it makes no difference - it is not relevant - what a particular
Commi ssi oner or staff nenber m ght say today about what he
understood a particul ar decision to nean".

Simlarly, in SEC v. National Student Marketing Corp., 68
F.R D. 157, 160 (D.D.C 1975), aff'd 538 F.2d 404 (D.C. Cr
1976). cert. denied 429 U S. 1073 (1977), defendants sought
various internal docunents in order to explore the "intent,
reason, and notive" behind any agency nenorandum The Court found
that "[n]one of the requested docunments is relevant", stating:

"The intent [or purpose] of a governnental agency .

is arather limted concept which cannot be determ ned

froma random search of docunments authored by agency

staff or individual [officials]. . . while [officials]

may in fact respect the staff's reconmmendations, they

are not bound by them nor do such recommendati ons

reflect the position of the agency as a whole. The

great bul k of the docunents requested by defendants.
consist, with a few exceptions of menoranda anong

i ndi vi dual [agency officials], their |egal assistants,

and the [agency] staff. Therefore they are of little,

i f any, value and cannot be considered an officia

expression of the will and the intent of the [agency]."

In yet another action the plaintiff requested Federal Power
Conmi ssion staff nenoranda in various matters as to which
plaintiff claimed that the Comm ssion favored its | egal position
The Court of Appeals for the Second Circuit denied disclosure,
"because the views of individual nenbers of the Conmi ssion's
staff are not legally germane, either individually or
collectively to the actual nmaking final orders. They could be
grossly m sl eadi ng, when applied to the ultimte findings and
concl usi ons reached by the FCC as a whol e, because at best
theyare only advisory in character. International Paper Co. V.
Federal Power Commi ssion, 438 F.2d 1349, 1358 (2d Cir.) cert
deni ed, 404 U.S. 827 (1971) (enphasis added).

Here, as in the cited cases, an internal document reflecting
a staff person's proposals, anal yses, recomrendati ons, and
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concl usi ons have no value on the issue before nme. The fact is
that MSHA issued Citation No. 2831514 alleging a violation and
has not retreated fromits contention.

I have considered the statutory criteria set forth in
Section 110(i) of the Act for determ ning the appropriate penalty
for this violation. Under the facts and circunstances sti pul ated
by the parties |I find that the $20 penalty proposed by the
Secretary is the appropriate penalty for the violation.

This deci sion was decided, witten and issued on the
stipulated facts submtted for decision by the parties. Before
i ssuing the Decision | served a copy of ny proposed decision on
the parties on April 19, 1989, with a notice of intention to
i ssue the decision unless the parties within ten days showed good
cause in witing why the Decision should not be issued. The only
response has been a nmotion filed April 26, 1989 to approve a
settlement in the anpunt of $20.00. Neither the proposed
settlenent nor any other witing filed by the parties shows any
good reason or cause why the decision should not be issued.
Therefore the decision is issued and the proposed settl enent
di sapproved.

ORDER
Citation No. 2831514 is affirmed. Falkirk Mning Conpany is
directed to pay a civil penalty of $20.00 within 30 days of the
date of this decision.

August F. Cetti
Adm ni strative Law Judge



